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The law firm of Santarelli, smith & Carroccio ("SS&C") hereby

submits its reply comments in the captioned declaratory rUling

proceeding. ll For its comments, SS&C states as follows:

1. In its initial comments in this proceeding, SS&C pointed

out the need for mechanisms and procedures to be utilized in the

perfection of, and execution upon, any security interests as may

be allowed by the Commission. At that time, we suggested that such

mechanisms and procedures be specified in the Commission's order

in this proceeding. The comments of General Electric Capital

Corporation ("GECC") also cited the need for such mechanisms and

procedures, but suggested the Commission initiate a separate

rUlemaking proceeding to address these matters. SS&C agrees with

GECC that the specification of appropriate mechanisms and

11 Petition for Declaratory Ruling filed by the law firm of
Hogan & Hartson, MMB File No. 910221A ("Petition").



procedures should not be allowed to delay the rescission of the

Commission pOlicy against security interests. Accordingly, SS&C

urges the Commission to address the security interest issue in the

most expeditious manner practicable, even if doing so requires the

postponement of any consideration of acceptable mechanisms and

procedures for the perfection of, and execution upon, security

interests.

2. SS&C is aware of only one set of comments filed in

opposition to the Petition. ll Those Joint Comments argue, inter

alia, that the Communications Act of 1934, as amended ("Act"),

prohibit security interests in Commission licenses and

authorizations. This reply is directed to certain elements of

those arguments not addressed in either the Petition or in SS&C's

previously filed comments.

3. The Joint Comments specifically contend that a security

interest in a license would allow a secured party to obtain rights

beyond the license's terms and conditions (Joint Comments, para.

4). To so argue is to ignore the fact that a grantor of a security

interest can never provide the secured party with any right or

II "Joint Comments on Petition for Declaratory RUling" filed
on behalf of Capstar Communications, Inc., Command Communications,
Inc., Jones Eastern Broadcasting, Inc., Legacy Broadcasting, Inc.,
Liggett Broadcast, Inc. and Sinclair Broadcast Group, Inc. ("Joint
Comments").
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title superior to that possessed by the grantor. 11 A licensee,

while having a cognizable right to its license, has neither any

right to the frequency covered by the license, nor any right

extending beyond the license term. Therefore, a security interest

granted by a licensee would not imbue the secured party with a

prohibited interest in the covered frequency or with any right

beyond the term of the license. In effect, a security interest in

a license, being sUbject to the same restrictions as affect the

underlying license, could be no more violative of the Act than the

license itself.

4. The Joint Comments allege that a security interest, by

providing the secured party with an immediate legal interest in a

license, will subvert the Commission's exclusive right under

Section 310(d) of the Act to pass upon a person's qualifications

prior to the grant of a license to that person. It must be

recognized, however, that the interest of the secured party is

initially one of a priority claimant, and may only be executed upon

in the event ofa subsequent default by the grantor. Because any

security interest in a license, like the license itself, will be

sUbject to the prior consent requirements of the Act and the

commission's Rules, no action effectuating possession or control

of the license may be taken without the prior consent of the

commission. Therefore, compliance with the Commission's procedures

11 For example, a tenant may grant a security interest in its
lease, but such security interest does not provide the secured
party with any interest in the SUbject real property beyond that
afforded the tenant under the lease.
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and the requirements of the Act regarding the assignment of a

license would in no way be obviated by the existence of a security

interest in that license.

S. The Joint Comments find it objectionable that an existing

security interest may hinder a licensee's ability to assign its

license to another party. Such a position ignores the purpose of

a security interest, i.e., the protection of the secured party

against subsequently arising claims, contractual or otherwise, to

the security. All a security interest in a license would do is

prevent the licensee from contracting to assign its license to

another party in derogation of the pre-existing rights of the

secured party. Simply by meeting or extinguishing its contractual

obligation to the secured party, however, the licensee can free

itself of any restraint the security interest may have imposed on

its right to assign the license. Accordingly, a security interest

in a license would do nothing more than require the licensee to

meet its previously agreed upon contractual obligations to the

secured party upon whom the licensee conferred the security

interest.

6. By raising the specter of a Commission inundated with

conflicting contractual claims upon the licenses issued by it, the

Joint Comments seek to dissuade the Commission from granting the

relief sought by the Petition (Joint Comments, para. 16). At the

same time, the Joint Comments predict that allowing security

interests in licenses will result in other forums encroaching upon

the Commission's authority and discretion to determine the
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qualifications of its licensees (Joint Comments, para. 15). These

contradictory positions both ignore the fact that the Commission

has long deferred to the courts to determine contractual rights

involving licenses while reserving to itself the ultimate

determination of licensee qualifications.!1 There is no suggestion

in the Petition, or in any other comments filed in this proceeding,

that the Commission take it upon itself to resolve any conflicting

contractual claims with regard to security interests. Instead, all

parties have assumed that the Commission will continue the current

bifurcation of functions whereby the courts remain the appropriate

forum for the resolution of legal claims and the Commission

continues to fully exercise its exclusive right and obligation to

finally and definitively determine the qualifications of any court

designated assignee to be a Commission licensee. The Commission

is not now, and would not become as a result of any security

interest, obligated to blindly accept as a licensee any person

found by the courts to be legally entitled to obtain a license.

Over the past several decades, the present procedures for resolving

such issues have proven to be adequate and to serve the pUblic

interest. There would be no need to change or abandon such

procedures in order to accommodate security interests in licenses.

!I Circumstances under which the Commission has deferred to
a court's determination of contractual or other legal right to a
license include, but have not been limited to, the probate of
decedents' estates; appointments of receivers and trustees; actions
for specific performance; and the resolution of conflicting
contractual claims.
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CONCLUSION

The factors set forth in the Petition and in the other

comments filed in this proceeding amply demonstrate that security

interests in commission licenses are statutorily permissible and

would serve the pUblic interest, notwithstanding the assertions of

the Joint Comments to the contrary.

Respectfully SUbmitted,

SANTARELLI, SMITH & CARROCCIO

BY:~
A:hOmaSCarrOCCiO
SANTARELLI, SMITH & CARROCCIO
1155 Connecticut Avenue, N.W.
suite 900
Washington, D.C. 20036
202/466-6800

May 7, 1991
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